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ONTARIO  LAW  REFORM  COMMISSION 


To:  The  Honourable  Allan  F.  Lawrence,  Q.C 

Minister  of  Justice  and 

Attorney  General  for  Ontario. 


THE  CHANGE  OF  NAME  ACT 

Dear  Mr.  Attorney: 

Pursuant  to  the  provisions  of  section  2  (1)  (a)  of  The  Ontario  Law 
Reform  Commission  Act,  1964,  in  response  to  a  representation  made  to  it 
by  a  firm  of  solicitors  in  Toronto,  the  Commission  undertook  a  study  of 
certain  aspects  of  The  Change  of  Name  Act.1  In  consequence  of  that 
study,  the  Commission  believes  that  section  3  (1)  of  the  Act  and  such 
other  sections  as  relate  to  section  3  (1),  should  be  amended  in  accordance 
with  the  recommendations  set  out  herein. 

Jurisdiction  to  hear  applications  for  change  of  name  is  given  to  a 
judge  of  the  county  court  by  section  10  (1).  Section  3  (1)  limits  this 
jurisdiction  on  the  grounds  of  nationality,  age  and  sex: 

Any  person  who  is  a  British  subject  and  who  is  at  least  eighteen 
years  of  age,  except  a  married  woman,  may  make  an  application. 

The  Commission  has  been  concerned  with  the  jurisdictional  requirements 
that  applicants  must  be  British  subjects  and  not  married  women. 

Nationality  as  a  Basis  for  Jurisdiction 

A  case  has  been  put  before  the  Commission  where  a  woman  of 
non-British  nationality  obtained  a  divorce  in  a  foreign  jurisdiction. 
The  foreign  court  awarded  her  custody  of  infant  children  of  the  marriage. 
Neither  the  validity  of  the  divorce  nor  the  right  to  custody  of  the  children 
has  been  disputed  in  Ontario.  This  woman  married  a  Canadian  citizen 
who  wishes  to  raise  the  children  as  his  own. 


'R.S.O.  I960,  c.  49,  as  amended  by  S.O.  1966,  c.  15,  and  S.O.  1968-69,  e.  8. 
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The  mother  acquired  her  new  husband's  surname  by  marriage,  but 
the  children  still  bear  the  surname  of  their  father.  This  causes  the  family 
some  embarrassment  and  inconvenience  in  their  daily  life.  Both  the 
husband  and  the  wife  wish  the  children  to  have  the  wife's  new  surname. 

In  similar  circumstances  where  there  is  no  foreign  element,2  the 
procedure  to  obtain  a  change  of  the  children's  surnames  is  that  prescribed 
by  section  6  (4)  of  the  Act : 

Notwithstanding  section  3,  a  woman  whose  marriage  has  been 
dissolved  and  who  re-marries  may  apply  under  this  section  for  a 
change  of  the  surname  of  her  child  or  children  to  her  surname  on 
re-marriage,  but  no  such  application  shall  be  granted  unless  her 
husband,  if  living,  consents. 

Despite  the  generality  of  the  introductory  words  "notwithstanding 
section  3",  section  6  (4)  is  an  exception  only  to  the  requirement  in 
section  3  (1)  that  an  applicant  not  be  a  married  woman.  The  applicant 
in  any  case  must  be  a  British  subject  and  at  least  eighteen  years  old. 
This  construction  is  supported  by  the  broad  cast  of  sections  12  (1)  (e) 
and  14  (e).  Section  12  (1)  (e)  requires  every  application  to  state  that  the 
applicant  is  a  British  subject.  Section  14  (e)  requires  that  every  applicant 
who  is  not  a  British  subject  by  birth  file  a  notarial  copy  of  the  certificate 
establishing  that  he  is  a  British  subject.  The  phrase  "notwithstanding 
section  3"  must  therefore  be  presumed  to  refer  only  to  the  words  "except 
a  married  woman"  in  section  3. 

The  status  of  British  subject  cannot  be  acquired  by  marriage.8 
A  person  can  become  a  British  subject  only  as  a  result  of  being  a  citizen 
of  a  Commonwealth  country.  Except  for  marriages  which  took  place 
prior  to  January  1,  1947,  the  Canadian  Citizenship  Act*  makes  no 
provision  for  the  acquisition  of  Canadian  citizenship  by  marriage. 

It  follows  that  on  the  facts  described  above,  the  woman  not  being  a 
British  subject  cannot  apply  under  section  6  (4)  for  a  change  of  her 
children's  surname.  To  prevent  that  change  of  name  cannot  be  in 
anyone's  interest  (and  is  possibly  contrary  to  that  of  the  children 
involved).  The  usual  time  it  takes  an  alien  to  become  a  naturalized 
Canadian  citizen  is  five  years,  although  the  period  may  in  some  cases 
be  one  year.5 


2I.e.,  where  all  parties  were  British  subjects. 

3See  Oppenheim,  International  Law,  Vol.  I  (8th  ed.,  1955)  298a,  referring  to  the  British 
Nationality  Act,  1948  (U.K.). 

<R.S.C.  1952,  c.  33. 

5See  section  10  (1)  of  the  Canadian  Citizenship  Act,  R.S.C.,  c.  33,  as  amended  by  1952-53, 
c.  23,  s.  17,  1953-54,  c.  34,  s.  1,  1956,  c.  6,  s.  3,  1958,  c.  24,  s.  1,  1967-68,  c.  1,  s.  2,  and 
1967-68,  c.  4,  s.  2.  Under  section  10  (1)  (c)  (iii),  where  an  applicant  is  the  wife  of  a 
Canadian  citizen,  to  satisfy  the  residence  requirement  for  citizenship  she  need  reside  in 
Canada  only  for  12  out  of  the  18  months  immediately  preceding  the  date  of  her  appli- 
cation. Where  an  applicant  is  not  the  wife  of  a  Canadian  citizen,  and  does  not  meet  the 
special  circumstances  of  section  10  (1)  (c)  (ii)  and  (iv),  residence  in  Canada  for  5  out  of 
the  8  years  immediately  preceding  the  application  is  required  by  section  10  (1)  (c)  (i). 


The  woman  in  the  case  put  before  the  Commission,  having  married  a 
Canadian  citizen,  could  have  applied  for  Canadian  citizenship  after  one 
year  of  residence  in  Canada.6  The  grant  of  Canadian  citizenship  auto- 
matically confers  the  status  of  British  subject.  Therefore,  she  could  have 
applied  under  section  6  (4)  for  a  change  of  the  names  of  the  children 
with  her  husband's  consent  if  she  otherwise  satisfied  the  requirements  of 
The  Change  of  Name  Act.  The  delay  in  this  instance,  only  a  year,  does  not 
appear  oppressive.  But  where  an  alien  is  not  married  to  a  Canadian 
citizen  he  is  denied  access  to  the  procedures  of  the  Act  for  five  years. 
There  does  not  appear  to  be  any  good  reason  why  jurisdiction  to  entertain 
an  application  under  this  Act  should  be  dependent  upon  an  award  of 
citizenship. 

Jurisdiction  in  other  questions  of  personal  law  with  a  foreign 
element  is  settled  by  reference  to  domicile  or  to  habitual  or  ordinary 
residence.  It  does  not  seem  right  to  permit  an  alien  to  marry,  be  di- 
vorced, or  adopt  a  child  in  Ontario,  and  yet  to  withhold  from  him  the 
procedure  of  this  Act.7  The  extent  of  the  residence  requirement  already 
present8  would  alone  be  more  than  adequate  to  ensure  sufficient  real 
connection  with  Ontario  in  change  of  name  matters. 

The  Commission  therefore  recommends  that  jurisdiction  under 
The  Change  of  Name  Act  be  made  to  depend  only  upon  the  residence  and 
age  of  an  applicant.  Ordinary  residence  within  Ontario  for  a  period  of 
one  year  would  be  satisfactory,  subject  to  the  territorial  limitations  of 
sections  10  (1)  and  11.  Section  10  (1)  requires  that  an  applicant  reside 
in  a  county  or  district  for  one  year  before  he  may  apply  to  a  judge  of  the 
county  or  district  court  for  a  change  of  name.  Section  1 1  permits  the  judge 
to  dispense  with  this  requirement  in  a  case  where  it  would  cause  the 
applicant  to  suffer  hardship. 

The  Commission  has  concluded  that,  although  ordinary  residence 
for  one  year  anywhere  in  Ontario  should  entitle  a  person  to  make  an 
application,  in  view  of  the  size  of  this  province  it  is  still  necessary  to 
require  some  connection  with  a  more  local  territorial  division,  the  county 
or  district.  For  example,  it  would  not  always  be  wise  to  permit  a  person 
who  resides  and  does  business  in  the  county  of  Essex  to  apply  for  his 
change  of  name  in  the  county  of  Renfrew  where  he  and  his  reputation  are 
unknown.     Section  10  (1)  and  11  should  therefore  be  left  unaltered. 

Sex  as  a  Basis  for  Jurisdiction 

In  addition  to  the  problems  arising  out  of  the  case  of  the  non-British 
divorced  mother  just  dealt  with,  the  Commission  considered  whether 
the  present  disparity  between  the  rights  of  married  men  and  married 
women  to  apply  under  the  Act  can  be  justified.  The  rights  to  apply  for  a 

*Ibid.,  section  10  (1)  (b)  and  (c)  (iii). 

7See  The  Marriage  Act,  R.S.O.   1960,  c.  228,  sections  5  (2)  and   18  (b) ;  the  Divorce  Act, 

S.C.    1968,   c.   24,  section   5   (1);  and   The  Child   Welfare  Act,    1965,   S.O.    1965,   c.    14, 

section  71. 
8Section  10  (1). 


change  of  name  of  persons  who  are  single  (including  persons  whose 
marriages  have  been  dissolved  by  death  or  divorce)  are  identical  whether 
they  are  men  or  women.9  A  married  man  may  always  apply  for  a  change 
of  either  his  given  name  or  his  surname,  for  a  change  of  the  given  name 
or  surname  of  his  wife  (subject  to  the  wife's  consent),  and  for  a  change 
of  the  given  names  or  surnames  of  his  unmarried  infant  children  (subject 
to  the  consent  of  those  children  over  the  age  of  fourteen  years).10  A 
widowed  mother  or  a  divorced  mother  who  has  re-married  may  apply 
with  the  consent  of  her  husband,  if  living,  for  the  change  of  the  surname 
of  her  unmarried  infant  children  to  her  surname  on  re-marriage.11 
But  a  married  woman  may  not  apply  for  a  change  of  either  her  given 
name  or  her  surname  unless  she  has  been  deserted  by  her  husband.12 

However,  the  provisions  on  dissolution  of  marriage,  desertion  and 
widowhood  do  not  exhaust  the  situations  where  a  woman  who  has  been 
married  should  have  the  right  to  apply  on  her  own  behalf  for  a  change  of 
name.  There  may  be  circumstances  where  husband  and  wife  are  living 
apart  under  conditions  not  amounting  to  desertion,  but  where  the  wife 
can  make  out  a  just  case  for  the  change  of  her  own  given  name  or  sur- 
name. For  example,  it  may  be  desirable  to  permit  a  wife  to  change  her 
name  where  the  marriage  has  not  been  dissolved  where  a  husband  is 
insane  and  incapable  of  giving  consent,  or  where  he  is  subject  to  a  long 
term  of  imprisonment  or  to  confinement  in  a  psychiatric  institution,  or 
where  he  has  been  inexplicably  absent  for  a  prolonged  period  in  circum- 
stances insufficient  to  raise  a  presumption  of  death  or  desertion.  Under 
the  existing  terms  of  the  Act  there  is  no  way  that  a  woman  while  married 
can  apply  for  a  change  either  of  her  surname  or  of  her  given  name. 
On  the  other  hand  if  the  wife  is  incapable  of  giving  consent,  or  is  im- 
prisoned, confined  or  absent,  her  husband  may  in  her  absence  apply  to 
effect  a  change  of  name  and  apply  to  the  judge  to  dispense  with  her 
consent.13 

A  married  woman  should  have  the  same  right  to  a  change  of  name 
under  the  Act  as  a  married  man.  The  Commission  therefore  recommends 
that  the  Act  be  amended  accordingly. 


SUMMARY  OF  RECOMMENDATIONS 

In  summary,  the  Commission's  recommendations  are : 

1.  Jurisdiction  under  The  Change  of  Name  Act  should  depend 
only  upon  an  applicant's  ordinary  residence  in  Ontario  for  a 
period  of  one  year  immediately  prior  to  making  the  application, 
and  upon  his  having  attained  the  age  of  eighteen  years.  There 
should  be  no  requirement  that  an  applicant  be  a  British  subject. 


9Apart  from  the  right  to  apply,  the  Act  prescribes  in  sections  4  (1)  and  5  (1)  that  where  a 
married  man,  a  widower  or  a  widow  apply  for  a  change  of  surname,  such  person  must 
also  apply  for  a  change  of  the  surname  of  all  of  his  or  her  unmarried  infant  children 
(subject  to  the  consent  of  children  over  fourteen  required  by  section  9). 

l0See  sections  4,  5,  and  9. 

1 'Sections  5,  6  (4)  and  7. 

12Section  8. 

13Consent  may  be  dispensed  with  under  section  9  (3). 


The  present  requirement  of  residence  within  a  county  or  district 
for  one  year  before  making  application  to  a  judge  of  the  county 
or  district  court  should  in  addition  be  retained. 

2.  The  rights  of  married  women  under  the  Act  should  be  assimi- 
lated to  those  of  married  men,  so  that  men  and  women  will  be 
treated  identically  under  The  Change  of  Name  Act. 

Suggested  amendments  to  the  Act  whereby  these  recommendations 
may  be  put  into  effect  are  set  out  in  an  Appendix  to  this  Report. 

All  of  which  is  respectfully  submitted. 


£U&<Ua/ 


H.  Allan  Leal, 

Chairman. 


Richard  A.  B«e£T~   '  * 

Commissioner. 

W.  Gibson  Gray, 


William  R.  Poole, 


Commissioner. 


May  31,  1971 


APPENDIX 

Suggested  Amendments  to  The  Change  of  Name  Act 
to  Effect  Recommendations  of  the 
Ontario  Law  Reform  Commission 


1.  In  section  2  (3),  in  the  first  line,  the  words  "British  subject" 
should  be  struck  out  and  the  word  "person"  substituted  therefor,  so  that 
the  subsection  would  read : 

2. -(3)  Any  person  of  the  full  age  of  twenty-one  years  who 
effected  a  change  of  name  in  Ontario  under  a  right  that  existed  at 
law  before  the  26th  day  of  June,  1939,  may  make  an  application 
under  this  Act  to  change  his  name  from  the  name  he  bore  before 
the  change  to  the  name  he  bears  as  a  result  of  the  change,  as  though 
the  change  had  not  been  effected. 

2.  In  section  3  (1),  in  the  first  line,  the  words  "person  who  is  a 
British  subject"  should  be  struck  out  and  the  words  "person  who  has  had 
his  ordinary  residence  in  Ontario  for  at  least  one  year  immediately 
before  making  the  application"  should  be  substituted  therefor,  and  also, 
in  the  second  line,  the  words  "except  a  married  woman"  should  be  struck 
out,  so  that  the  subsection  would  read: 

3.— (1)  Any  person  who  has  had  his  ordinary  residence  in  Ontario 
for  at  least  one  year  immediately  before  making  the  application  and 
who  is  at  least  eighteen  years  of  age  may  make  an  application. 

3.  Section  4  should  be  repealed  and  a  new  section  substituted 
therefor  in  the  following  form: 

4.— (1)  A  married  person  applying  for  a  change  of  surname  shall 
also  apply  for  a  change  of  the  surnames  of  his  or  her  spouse  and  of 
all  unmarried  infant  children  of  the  husband  or  of  the  marriage. 

(2)  A  married  person  may  apply  for  a  change  of  the  given 
names  of  any  or  all  of  his  or  her  unmarried  infant  children. 

4.  In  sections  6  (4)  and  7  the  words  "Notwithstanding  section  3" 
should  be  deleted. 

5.  Section  8  should  be  repealed  entirely. 

6.  In  section  9  (1),  in  the  second  line,  the  word  "wife"  should  be 
struck  out  and  the  word  "spouse"  substituted  therefor;  in  the  sixth  and 
seventh  lines,  the  words  "a  wife  has,  in  the  opinion  of  the  judge,  been 
living  apart  from  her  husband"  should  be  struck  out  and  the  words 
"the  spouses  have,  in  the  opinion  of  the  judge  been  living  apart"  sub- 
stituted therefor;  in  the  ninth  and  tenth  lines,  the  words  "in  her  absence 
and  without  her  consent,  in  which  case  no  change  of  her  name  shall  be 
effected"  should  be  struck  out  and  the  words  "in  the  absence  of  and 
without  the  consent  of  the  spouse  who  is  not  applying,  in  which  case  no 


change  of  his  name  shall  be  effected"  substituted  therefor;  and  in  the 
last  line,  the  words  "his  or"  should  be  inserted  after  the  word  "of"  and 
before  the  word  "her".  In  section  9  (2)  in  the  second  line,  the  words  "or 
section  8"  should  be  struck  out.  In  section  9  (3),  in  the  third  and  fourth 
lines,  the  words  "or  the  husband  in  the  case  of  an  application  under 
section  8"  should  be  struck  out,  and  in  the  tenth  line,  the  words  "or  her" 
should  be  inserted  after  the  word  "his"  at  both  places  where  it  appears. 
With  these  amendments  made  section  9  would  read: 

9.— (1)  Where  an  application  includes  an  application  for  a 
change  of  the  name  of  the  spouse  of  the  applicant  or  of  any  un- 
married infant  children  of  the  age  of  fourteen  years  or  over,  the 
consent  in  writing  of  all  such  persons  shall  be  obtained,  and  all  such 
persons  shall  appear  on  the  hearing  of  the  application,  provided 
that  where  the  spouses  have,  in  the  opinion  of  the  judge  been  living 
apart  for  a  period  of  five  years  immediately  before  the  application, 
the  judge  may  hear  the  application  in  the  absence  of  and  without 
the  consent  of  the  spouse  who  is  not  applying,  in  which  case  no 
change  of  his  or  her  name  shall  be  effected. 

(2)  Where  the  consent  of  any  person  is  required  under  sub- 
section 3  or  4  of  section  6  or  section  7  the  consent  in  writing  of  all 
such  persons  shall  be  obtained,  and  all  such  persons  shall  appear  on 
the  hearing  of  the  application. 

(3)  Notwithstanding  subsection  2,  where  the  judge  is  satisfied 
that  the  other  parent  in  the  case  of  an  application  under  section  6 
does  not  contribute  to  the  support  of  the  applicant  or  the  children 
on  whose  behalf  the  application  is  made,  or  cannot  be  found,  or  is 
incapable  of  giving  such  consent,  or  for  any  reason  is  a  person  whose 
consent  ought  to  be  dispensed  with,  the  judge  may  dispense  with  the 
service  of  the  notice  of  the  application  on  such  person  and  may  hear 
the  application  in  his  or  her  absence  and  without  his  or  her  consent. 

7.  Section  12  (1)  (b)  should  be  repealed  and  the  following  sub- 
stituted therefor,  "where  the  applicant  is  married,  the  name  in  full 
before  marriage  of  the  applicant's  spouse,  and  the  date  and  place  of  the 
marriage". 

8.  Section  12  (1)  (c)  should  be  repealed  and  the  following  sub- 
stituted therefor,  "the  name  in  full  of  the  applicant's  father  and  where 
the  applicant  is  married,  the  name  in  full  of  the  father  of  the  spouse  of 
the  applicant". 

9.  Section  12  (1)  (d)  should  be  repealed  and  the  following  sub- 
stituted therefor,  "the  maiden  name  in  full  of  the  mother  of  the  applicant, 
and  where  the  applicant  is  married,  the  maiden  name  in  full  of  the 
mother  of  the  spouse  of  the  applicant". 

10.  Section  12  (1)  (e)  should  be  repealed  and  the  following  sub- 
stituted therefor,  "that  he  has  had  his  ordinary  residence  in  Ontario  for 
a  period  of  not  less  than  one  year  immediately  before  making  the 
application". 

11.  Section  14  (e)  should  be  repealed. 
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